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the Assessment Plan. [See §11.32(e)(2)
to determine if the authorized official
must provide for additional public re-
view.] However, if the authorized offi-
cial decides to use type B procedures in
lieu of a type A procedure, and cannot
confirm exposure under §11.37, the au-
thorized official may not then use a
type A procedure.

[61 FR 20610, May 7, 1996]

§11.36 May the authorized official use
both type A and type B procedures
for the same release?

(a) The authorized official may use
both a type A procedure and type B
procedures for the same release if:

(1) The type B procedures are cost-ef-
fective and can be performed at a rea-
sonable cost;

(2) There is no double recovery; and

(3) The type B procedures are used
only to determine damages for injuries
or compensable values that do not fall
into the categories addressed by the
type A procedure. [Sections 11.14(v) and
11.62 define ‘‘injury.”” Section 11.83(c)(1)
defines ‘‘compensable value.”’]

(b) The type A procedures address the
following categories of injury and com-
pensable value:

(1) Direct mortality of species cov-
ered by the NRDAM/CME or NRDAM/
GLE resulting from short-term expo-
sure to the released substance. Volume
IV of the NRDAM/CME technical docu-
ment (incorporated by reference, see
§11.18) 1lists the species that the
NRDAM/CME covers. Section 3, Vol-
ume III of the NRDAM/GLE technical
document (incorporated by reference,
see §11.18) lists the species that the
NRDAM/GLE covers;

(2) Direct loss of production of spe-
cies covered by the NRDAM/CME or
NRDAM/GLE resulting from short-
term exposure to the released sub-
stance;

(3) Indirect mortality of species cov-
ered by the NRDAM/CME or NRDAM/
GLE resulting from disruption of the
food web by direct mortality or direct
loss of production;

(4) Indirect loss of production of spe-
cies covered by the NRDAM/CME or
NRDAM/GLE resulting from disruption
of the food web by direct mortality or
direct loss of production;
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(5) Lost assimilative capacity of
water column and sediments;

(6) Lost economic rent for lost com-
mercial harvests resulting from any
closures specified by the authorized of-
ficial and/or from population losses;

(7) Lost recreational harvests result-
ing from any closures specified by the
authorized official and/or from popu-
lation losses;

(8) For the type A procedure for
coastal and marine environments, lost
wildlife viewing, resulting from popu-
lation losses, by residents of the States
bordering the provinces in which the
population losses occurred. [A province
is one of the geographic areas delin-
eated in Table 6.1, Volume I of the
NRDAM/CME technical document.] For
the type A procedure for Great Lakes
environments, lost wildlife viewing, re-
sulting from population losses, by resi-
dents of local areas bordering the prov-
inces in which the population losses oc-
curred. [A province is one of the geo-
graphic areas delineated in Table 8.1,
Volume I of the NRDAM/GLE technical
document.];

(9) Lost beach visitation due to clo-
sure; and

(10) For the type A procedure for
Great Lakes environments, lost boat-
ing due to closure.

(c) If the authorized official uses both
type A and type B procedures, he or she
must explain in the Assessment Plan
how he or she intends to prevent dou-
ble recovery.

(d) When the authorized official uses
type B procedures for injuries not ad-
dressed in a type A procedure, he or she
must follow all of subpart E (which
contains standards for determining and
quantifying injury as well as deter-
mining damages), §11.31(c) (which ad-
dresses content of the Assessment
Plan), and §11.37 (which addresses con-
firmation of exposure). When the au-
thorized official uses type B procedures
for compensable values that are not in-
cluded in a type A procedure but that
result from injuries that are addressed
in the type A procedure, he or she need
not follow all of subpart E, §11.31(c),
and §11.37. Instead, the authorized offi-
cial may rely on the injury predictions
of the type A procedure and simply use
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the valuation methodologies author-
ized by §11.83(c) to calculate compen-
sable value. When using valuation
methodologies, the authorized official
must comply with §11.84.

[61 FR 20610, May 7, 1996]

§11.37 Must the authorized official
confirm exposure before imple-
menting the Assessment Plan?

(a) Before including any type B meth-
odologies in the Assessment Plan, the
authorized official must confirm that
at least one of the natural resources
identified as potentially injured in the
preassessment screen has in fact been
exposed to the released substance.

(b) Procedures. (1) Whenever possible,
exposure shall be confirmed by using
existing data, such as those collected
for response actions by the OSC, or
other available studies or surveys of
the assessment area.

(2) Where sampling has been done be-
fore the completion of the
preassessment screen, chemical anal-
yses of such samples may be performed
to confirm that exposure has occurred.
Such analyses shall be limited to the
number and type required for confirma-
tion of exposure.

(3) Where existing data are unavail-
able or insufficient to confirm expo-
sure, one or more of the analytical
methodologies provided in the Injury
Determination phase may be used. The
collection and analysis of new data
shall be limited to that necessary to
confirm exposure and shall not include
testing for baseline levels or for injury,
as those phrases are used in this part.

[61 FR 27725, Aug. 1, 1986. Redesignated and
amended at 61 FR 20610, 20611, May 7, 1996]

§11.38 Assessment Plan—preliminary
estimate of damages.

(a) Requirement. When performing a
type B assessment pursuant to the re-
quirements of subpart E of this part,
the authorized official shall develop a
preliminary estimate of: the antici-
pated costs of restoration, rehabilita-
tion, replacement, and/or acquisition of
equivalent resources for the injured
natural resources; and the compensable
value, as defined in §11.83(c) of this
part, of the injured natural resources,
if the authorized official intends to in-
clude compensable value in the damage
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claim. This preliminary estimate is re-
ferred to as the preliminary estimate
of damages. The authorized official
shall use the guidance provided in this
section, to the extent possible, to de-
velop the preliminary estimate of dam-
ages.

(b) Purpose. The purpose of the pre-
liminary estimate of damages is for
reference in the scoping of the Assess-
ment Plan to ensure that the choice of
the scientific, cost estimating, and
valuation methodologies expected to be
used in the damage assessment fulfills
the requirements of reasonable cost, as
that term is used in this part. The au-
thorized official will also use the pre-
liminary estimate of damages in the
review of the Assessment Plan, as re-
quired in §11.32(f) of this part, to en-
sure the requirements of reasonable
cost are still met.

(c) Steps. The preliminary estimate of
damages should include consideration
of the ability of the resources to re-
cover naturally and, if relevant, the
compensable value through the recov-
ery period with and without possible
alternative actions. The authorized of-
ficial shall consider the following fac-
tors, to the extent possible, in making
the preliminary estimate of damages:

(1) The preliminary estimate of costs
of restoration, rehabilitation, replace-
ment, and/or acquisition of equivalent
resources should include consideration
of a range of possible alternative ac-
tions that would accomplish the res-
toration, rehabilitation, replacement,
and/or acquisition of the equivalent of
the injured natural resources.

(i) The preliminary estimate of costs
should take into account the effects, or
anticipated effects, of any response ac-
tions.

(ii) The preliminary estimate of costs
should represent the expected present
value of anticipated costs, expressed in
constant dollars, and should include di-
rect and indirect costs, and include the
timing of those costs. The provisions
detailed in §§11.80-11.84 of this part are
the basis for the development of the es-
timate.

(iii) The discount rate to be used in
developing the preliminary estimate of
costs shall be that determined in ac-
cordance with the guidance in §11.84(e)
of this part.
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